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Decision on complaint 880/2005/TN against the European Commission

Dear Mr Paul-Morandini,

On & March 2005, vou made a complaint to the European Ombudsman on
behall of the BEuropean Emergency Number Association ("EENA") concerning.
primarily. the European Commission’s alleged failure to inform EENA about the status
of its Article 226 complaints. EENA's complaints to the Commission congerned
several Member States' alleged failure to comply with Community law in the field of
the single European emergency call number, 112

On 5 April 2005, I forwarded the complaint to the President of the Commission.
By letter of 4 April 2005, received by my office on 7 April 2005, you asked me to take
also into consideration certain e-mails that EENA had sent to the Commission,
allegedly without receiving replies. Since the ¢-mails in question appeared to relate to
the allegations made in vour complaint of 8 March 2005, I forwarded them to the
Commission on 4 May 2005. in order for it to take them into account in its opinion.

The Commission sent its opinion on 15 July 2005 and I forwarded it 1o you with
an invitation to make observations. if vou so wished. No observations were received



1 am writing now to let you know the results of the inquiries that have been
made. | apologise for the time it has taken to deal with your complaint.

To avoid misunderstanding. it is important to recall that the EC Treaty
empowers the Furopean Ombudsman to inquire into possible instances of
maladministration only in the activities of Community institutions and bodies. The
Statute of the Huropean Ombudsman specifically provides that no action by any other
authority or person may be the subject of a complaint to the Ombudsman.

The Ombudsman's inquiries into your complaint have therefore been directed
towards examining whether there has been maladministration in the activities of the
Commission.

THE COMPLAINT
Background

The complainant made a complaint to the European Ombudsman on behalf of
the European Emergency Number Association ("EENA") in April 2004 (complaint
1096/2004/(AJVTN) alleging, inter alia, that the Commission had failed to ensure that
certain Member States correctly applied Community law relating to the single
Furopean emergency call number, 112. An inquiry was opened into some ol the
allegations made. However, as regards the alleged failure to ensure the correct
application of Community law, the Ombudsman did not find sufficient grounds for
opening an inquiry since the complainant had provided no evidence of
maladministration by the Commission regarding the matter. The reason was that the
EENA appeared to have complained to the Commission regarding the Member States'
allegedly inadequate application of Community law on 12 January 2004. By letter of
30 January 2004, the Commission appearced to have informed EENA that its
complaints had been registered. The Commission therefore had until the beginning of
2005 (one year from the date of registration of the complaint) to take action or to
inform the complainant of its intention to close the cases'.

The current complaint

In March 2005, the complainant submitied a new complaint to the Ombudsman



Ireland; 2004/4076 Italy: 2004/4077 Spain; 2004/4078 United Kingdom: and
2004/4079 Austria. However, although more than one vear had passed since the
complaints were submitted. the Commission had given EENA no information on the
status ol ils complaints.

Furthermore, following a meeting with the cabinet of Commissioner Dimas.
EENA was asked. on 15 December 2004, to submit a proposal for an action
programme for the year 2005 in the field of the single European emergency call
number. EENA submitted its proposal on 21 December 2004, but had. at the time
when the complaint to the Ombudsman was submitted, still not received an answer
from the Commission to ils proposal.

The complainant alleged that the Commission had failed:

(1) to inform EENA about the status of its Article 226 complaints® submitted on
12 January 2004°; and

(2) to reply to EENA's proposal for an action programme for the year 2005 in
the field of the single European emergency call number. 112

Further correspondence

By letter of 4 April 2005, the complainant forwarded to the Ombudsman certain
e-mails that he had sent to the Commission on behalf of EENA. allegedly without
receiving replies. The Ombudsman noted that the messages in question were: An e-
mail of 17 November 2004, in which the complainant asked the Commission about the
timetable for EENA's Article 226 complaints; an e-mail of 19 January 2005, by which
the complainant submitted an additional document concerning EENA's proposed
action programme: another e-mail of 19 January 2005, forwarding an ¢-mail from a
dissatisfied user of the single Furopean emergency call number, to be taken into
account by the Commission when dealing with the Article 226 complaints; and an e-
mail of 19 March 2005, inviting Commissioner Dimas to the 3rd European 112
conference to be held at the beginning of December 2005. The e-mails. which
appeared to relate to the complainant's original allegations, were forwarded to the
Commission in order for it to take them into consideration in its opinion.



THE INQUIRY

The Commission's opinion

In its opinion, the Commission made. in summary, the following comments:

Background

On 12 January 2004, EENA made a complaint to the Commission about alleged
breaches by nine Member States (Austria, Belgium, France, Germany. Greece, Ireland.
[taly. Spain, and the United Kingdom) of Article 26 of the Universal Service
Directive®. This Article requires Member States to ensure the availability of the single
European emergency call number, and to put in place supplementary measures to
ensure its effectiveness. The complaint concerned. in summary, an alleged lack of
detailed implementing measures in the Member States concerned in order to ensure
effective handling and full awareness of the number.

In order to enable the College of Commissioners to make a decision as to
whether or not to launch infringement proceedings based on the Universal Service
Directive, and to address the specific issues raised in the complaints, Commission
services undertook to gather information from the national administrations of the 25
Member States through a questionnaire distributed at the Communications Committee
("Cocom™) meeting in May 2004. The questionnaire partly drew on the complaints and
was submitted to the first committee meeting attended by the Member States that
joined the Union on 1 May 2004. In light of the insufficient response from the Member
States, they were reminded to send their contributions during the following Cocom
meeting in July 2004. After subsequent reminders, the Commission had received all
responses by November 2004,

In light of the information provided by the national administrations.
Commission services made proposals for the Commission's first infringement meeting
in 2005 regarding the nine Member States mentioned in the complaints. Although
Poland was not mentioned in the complaints, proceedings against it were also
proposed.

On 16 May 2005, the College of Commissioners decided to postpone its
examination of all nine complaints, as it found that further data were necessary in



In order to obtain the necessary additional data concerning the detailed situation
in all 25 Member States. Commission services sent administrative letters to the
responsible ministers in every Member State on 20 June 2005. The College of
Commissioners would then be able. al a future meeting dealing with infringement
cases. to take a decision going beyond the specific points raised in the original
complaints and covering not just the countries mentioned therein.

The complaint to the Ombudsman

Commission services kept EENA regularly informed of developments
regarding its complaints, in particular, by sending the complainant, who represented
EENA. copies of the documents prepared on the single European emergency call
number for the Cocom in May and October 2004 respectively. namely. the
guestionnaire and a summary of the replies from the Member States.

On 18 November 2004, the Commission informed the complainant that it was
still reviewing the situation concerning the single European emergency call number
lollowing EENA's complaints. Furthermore, on 22 November 2004, the Commission
acknowledged receipt of additional information submitted by EENA in October 2004
concerning its complaint regarding Greece.

In December 2004, the Commission took part in a conference on the single
European emergency call number organised by EENA. during which it explained both
the current situation in the EU as well as proposed future approaches. The purpose of
participating in the conference was to ensure a flow of information to EENA and to
support the wider dissemination of knowledge on the subject.

In January 2005. the Commission acknowledged receipt of additional
information sent by EENA concerning its complaint regarding Belgium. which was
registered, on 4 February 20035, under complaint number 2004/4071.

Finally, on 25 May 2005, the Commission informed the complainant that the
College of Commissioners had decided to postpone a decision relating to the outcome
of the complaints.

Since January 2005. the complainant had not contacted the Commission o
inquire about the actions taken regardine EENA's complaints.



As regards the Proposal for an Action Programme in the ficld of the single
European emergency call number that EENA sent the Commission on 21 December
2004, the Commission itself does not carry out aetivities under the Civil Protection
Action Programme, but launches calls for proposals and selects. amongst the offers
received, projects to be co-financed. Therefore, by letter of 14 January 2005, the
Commission informed the complainant that the 2005 call for proposals would foresee
the possibility to present projects referring to issues related to the single European
emergency call number. The 2005 call for proposals was published on 24 May 2005
and could be found on the Commission's website on Civil Protection.

As regards the letters and e-mails to which EENA allegedly received no reply,
the Commuission argued that letters were sent on 6 April and 3 June 2005 in reply to
the e-mail inviting Commissioner Dimas to address the conference in December 2005.

The complainant's observations

The Ombudsman invited the complainant to submit obscrvations on the
Commission's opinion. No observations were submitted by the complainant.

Further inquiries

After carelul consideration of the Commission’s opinion, it appearcd that
further inquiries were necessary. on the basis of the following analysis:

(1) Request for further information

In his complaint on behalf of EENA. the complainant alleged that the
Commission had failed to inform EENA about the status of 1ts Article 226 complaints
submitted on 12 January 2004, In its opinion. the Commission submitted that i
considered itsell’ to have fully complied with the rules set out in the Commission
Communication. The Ombudsman noted that Point 8 in the Annex to the Commission
Communication in question provides that, as a general rule. the Commission
departments will investigate complaints with a view to arriving at a decision to open
proceedings or to close the case within not more than one year from the date of
registration of the complaint and that "fw/lhere this time [imii is exceeded, the
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(2) Request for supplementary opinion

Furthermore. and as noted above. following the opening of the inquiry. the
complainant had forwarded to the Ombudsman certain e-mails that he had sent to the
Commission on behalf of EENA stating that EENA had received no reply. Since the
¢-mails appeared to be related to the allegations put forward in the complaint. they
were forwarded to the Commission to be taken into consideration in its opinion.

In its opinion, the Commission referred to some, but not all of these. Therefore,
for the avoidance of doubt regarding the complainant's statement that EENA had
received no reply to these e-mails, the Ombudsman asked the Commission to deal with
the matter as a further allegation:

The complainant alleged that the Commission had failed to reply to the
following e-mails and attached documents (forwarded to the Commission by letter of
4 May 2005):

(1) E-mail of 21 December 2004 (subject: Action Programme);

(2) E-mail of 19 January 2005 (subject: alarm signals):

(3) E-mail of 19 March 20035 (subject: invitation);

(4) E-mail of 19 January 2005 (subject: 112);

(5) E-mail of 18 January 2005 (subject: RE: The 112 Newsletter, Number 10);
(6) E-mail of 1 February 2005 (subject: RE: 112); and

(7) E-mail of 17 November 2004 (subject: RE: Lien doc 112).

The Commission's reply

In reply to the Ombudsman's further inquiries and request for a supplementary
opinion. the Commission made. in summary. the following comments:

As regards the request for further information, FENA was regularly informed,
in accordance with good administrative practice and both before and after the expiry of



Commission services took part in a conference on the single European emergency call
number, organised by EENA and explained both the current situation m the EU and
proposed future approaches. The purpose of devoting time and resources to this event
was precisely to provide detailed information. This was done in a very comprehensive
way without, of course, prejudging the Commission's decision. Following this
intervention. there was an exchange of views with the participants at the conference,
including the complainant.

Following the conference. there were no further inquiries from EENA but rather
exchanges of e-mails on the substance. which were responded to and fully taken into
account in the assessment of the case. At this point, shortly before the one-vear
deadline had elapsed on 30 January 2005, the complainant was accordingly fully
aware of the status of the investigation since it was made clear that the additional
information he had just supplied on behalf of EENA would be taken up and analysed
as parl of the wider investigation.

On 16 April 2005, the Commission announced, during a Cocom meeting. its
intention to send administrative letters to the Member States relating to the single
FEuropean emergency call number, to be signed by the responsible Commissioner. This
announcement further marked the importance of the issue in the eyes of the
Commission, The Commission informed the complainant by letter of 25 May 2005
that it continued to deal with EENA's complaints and that the College of
Commissioners had., at its meeting on 16 March 2005, requested additional
information in order to decide on the outcome of the complaints. The administrative
letters. which were sent to the Member States on 20 June 20035, focussed on issues
directly related to the complaints and on which the College of Commissioners still
nieeded clarifications.

At no point did the complainant request information from the Commission as to
the status of EENA's complaints after the one-year deadhine. While not explicitly
mentioned in the English version of the Commission Communication, in most other
language versions Article 8 requires the Commission to inform the complainant in
writing only at his or her request.

In any event, it should be stressed that, in this casc, the complainant was,
overall, adequately informed as to the status of EENA's complaint, as there was an



list) requesting that it be included in the complaint file. The Commission
acknowledged receipt of the e-mail on the same day, requesting one of the attachments
to be sent again and on 31 January 2005 it requested the complainant to clarify that the
additional information concerned Belgium. In turn, the complainant confirmed. by ¢-
mail of 1 February 2005, that the additional information indeed concerned Belgium (e-
mail number 6 in the Ombudsman’s list). This ¢-mail did not call for a reply.

Other correspondence pertained to the Action Programme proposed by EENA.
On 21 December 2004, the complainant sent an e-mail (e-mail number | in the
Ombudsman's list) with an attached letter proposing an Action Programme. A reply
was sent to this letter on 14 January 2005. On 19 January 2005, the complainant sent
an e-mail (e-mail number 2 in the Ombudsman's list) notifving the Commission that he
had sent additional documents regarding the proposed Action Programme. This ¢-mail
did not call for a reply. The Commission's letter of 14 January 2005 clearly indicated
that proposals for any action plan in this ficld would have to be submitted under a new
call for proposals and that the Civil Protection unit in DG Environment was organising
an information day for this purpose. The cabinet of Commissioner Dimas replied to the
complainant's c-mail of 19 March 2005 (e-mail number 3 in the Ombudsman's list) by
e-mail of 6 April 2005, which was acknowledged by the complainant's e-mail of 13
April 2005.

It should also be noted that EENA has petitioned the European Parliament
(petition 688/2005) concerning the Commission's alleged failure to act against the non-
implementation of European legislation concerning the single FEuropean emergency
call number.

The complainant's comments

In his observations on the Commission’s reply, the complainant acknowledged
that EENA had submitted a petition to Parliament on 29 July 2005 regarding the "non-
implementation of European legislation concerning the single European emergency
call number (112) and failwe of the European Commission [o act" (petition
688/2005). Tle also made, in summary. the following comments pertaining to the
present complaint:

On 18 October 2004, the Commission provided a link to the working document
e e i Adatad 0 Qantember 2004 and entitled ”OH@SH{)HH(IFE O -I|II-I!.II2l =



mentioned in the form that the Commission suggests should be used for introducing
complaints. This form asks the complainant to inform the Commission about any
change of address. presumably with a view to informing the complainant of the
developments of the complaint.

Commission oflicials did attend the second European 112 Conference. which
was held in December 2004. However, the information presented did not contain an
explanation of. or a link to, the complaints and was of far lower quality and far sparser
in detail than the documents previously published on the issue. Furthermore, since
serious doubts were raised concerning the methodology used by the Commission in
evaluating the situation in the Member States, EENA thercfore wrote to the
Commission on 12 December 2004 but never received a reply. Accordingly. the
statement made by the Commission that there were no further inquiries from the
complainant but rather exchanges of e-mails on the substance. which were responded
to and fully taken into account in the assessment of the case, was maccurate. EENA
therefore considered that, in spite of the numerous exchanges of letlers and e-mails
with the Commission. pertinent information was rarcly given on the substance of the
complaints under investigation.

As regards the proposal for an action programme, submitted by e-mail of
21 December 2004, a member of the cabinet of Commissioner Dimas requested an
action programme in the ficld of the single European emergency call number, as far as
citizens were concerned. The requested programme was not supposed to contain
activities to be organised by EENA. but rather activities to be organised by the
Commission. The Commission's reply. suggesting the introduction of a proposal in the
context of the next call for proposals. was partially irrelevant since the proposal
submitted to the cabinet of Commissioner Dimas was not a proposal that could be
entirely realised in a project to be submitted in the context of a call for proposals. The
scope of the proposed programme went far beyond the realisation of one single
project. Furthermore, the Commission’s reply was misleading, especially in light of the
fact that the subjects covered by the call for proposals launched by the Commission in
May 20057 did not contain "measures to provide information on using the single
European emergency call number (112)".

As regards the list of e-mails that had not been replied to. the e-mail of
19 March 20035, regarding the planned European 112 Conference. was indeed duly



number to be addressed to the Commission itself. This constituted a lack of
willingness  on  the Commission's part to collect evidence of incomplete
implementation of the single European emergency call number,

In addition. in his comments, the complainant also mentioned alleged omissions
in the calls for proposals launched by the Commission in the field of Civil Protection,
concluding that he had lost confidence in the procedures applied by the Commission
for selecting projects submitted in that context. He further argued that the bureaucratic
exchange of letiers, c-mails, complaints and other documents over a period of
approximately two years but without any concrete results, even it legally correct.
constituted an insult to the European citizens in general and to victims of accidents and
their families in particular, The way in which the non-implementation of the single
European emergency eall number has been dealt with directly contradicts declarations
made by the President and the Members ol the Commission about bringing the EU
closer to the citizens. EENA considers the Commission's replies to the Ombudsman to
be misleading and replete with inaccuracies and that, for these reasons, the complaint
is founded. The lack of impartiality on the part ol the Commission in relation to its
activities could even constitute a basis for requesting financial compensation, given the
fact that because of the misleading replies, the organisation of competing events and so
on. EENA suffered setbacks and economic loss.

THE DECISION
1 Preliminary remarks

1.1  The BEuropean Ombudsman notes that EENA has petitioned the European
Parliament (petition 688/2005) concerning the Commission's alleged failure to
act against the non-implementation of European legislation concerning the
single European emergency number.

1.2 The European Ombudsman recalls that, if the issue complained about is being
considered by another competent authority. such as Parliament's Committee on
Petitions, there are no grounds for the Ombudsman to inquire into the matter, In
the present case. EENA appears to have submitted a petition to Parliament
concerning the Commission's alleged failure to act against the relevant non-
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1.4

its Article 226 complaints® and to reply to a proposal for an action programme
and to certain listed e-mails. the Ombudsman notes that. in his observations on
the Commission's reply 1o the request for further information. the complainant
put forward the following new concerns, which were not covered by the
original complaint. The complainant argued that: (i) the Commission's reply to
EENA's proposal for an action programme was partly irrclevant and
misleading: (ii} the Commission lacked willingness to collect testimonies on
incomplete implementation of the single European emergency call number: (1ii)
the Commission failed to reply to EENA's e-mail of 12 December 2004
concerning the methodology used by the Commission in evaluating the
situations in the Member States as regards the single European emergency call
number; (iv) the Commission published the working document from the
Cocom. dated 29 September 2004, entitled "Questionnaire on 112 - results and
analysis of replies from the Members", only on an obscure website; (v) there
were omissions in the calls for proposals launched by the Commission in the
field of civil protection: (vi) the way in which the Commission has dealt with
the non-implementation of the single European emergency call number directly
contradicts declarations made by the President and the Members ol the
Commission about bringing the EU closer to the citizens; and (vii) the
Commission's lack of impartiality in relation to its activities could constitute a
basis for EENA requesting financial compensation.

The Ombudsman finds that poeints (ii) and (vi) relate to the subject-matter
covered by EENA's petition 688/2005, which appears to be under examination
by Parliament. The Ombudsman thercfore finds no grounds to extend his
inquiry to cover these issues.

The Ombudsman considers that the arguments in points (1), (iii). (iv), (v) and
(vii) are not made in direct support of the allegations already covered by the
present inguiry, The Ombudsman further notes that these arguments were pul
forward by the complainant at an advanced stage of the inquiry. The
Ombudsman does not. therefore, consider it appropriate to delay a decision on
the issues originally covered by the complaint in order to extend the inguiry to
cover also the new concerns. However. the Ombudsman would like to
emphasize that the complainant is free to submit a new complaint regarding
these matters. if he so wishes. It should be recalled in this regard that, before
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The alleged failure to inform EENA about the status of its Article 226
complaints

The complaint, which was made on behalf of EENA. concerned primarily the
Commission's alleged failure to inform EENA about the status of its Article 226
complaints. According to the complainant, EENA made a complaint to the
Commission on 12 January 2004 concerning several Member States’ failure to
comply with Community law in the field of the single European emergencey call
number, 112. The complainant was informed by the Commission that the
complaints had been registered’. However, even though more than one year had
passed since the complaints had been submitted. the Commission had given
EENA no information on their status. The complainant alleged that the
Commission had failed to inform EENA about the status of its Article 226
complaints.

The Commission argued that its services had kept the complainant regularly
informed of developments regarding EENA's complaints. On 4 March 2004, the
Commission held a meeting with the complainant to get a clear view of EENA's
allegations. The Commission further sent him copies of the documents prepared
on the single BEuropean emergency call number for the Communications
Committee (the "Cocom™) meetings in May and October 2004 respectively.
which constituted information gathered from the administrations of the 25
Member States in order to enable the College of Commissioners to make a
decision as to whether or not to launch infringement proceedings based on the
Universal Service Directive™, addressing the specific issues raised in the Article
226 complaints. On 18 November 2004, the Commission informed the
complainant that it was still reviewing the situation concerning the single
European ecmergency call number, following EENA's complaints. It also
referred to the Commission Communication on relations with the complainant
in respect of infringements of Community law' ("the Commission
Communication") and the one-year deadline. On 22 November 2004, the
Commission acknowledged reccipt of additional information submitted by
EENA in October 2004, concerning its complaint regarding Greece. On
2 December 2004, Commission services took part in a conference on the single
FEuropean emergency call number, organised by EENA and explained both the
current citnatinon in the FIl and nronaced fofnee activitiee . Folloavine  thic



conference. including the cump]ainzinl. In January 2005, the Commission
acknowledged receipt of additional information sent by EENA concerning its
complaint regarding Belgium. Following the conference, there were no further
inquiries from the complainant but rather exchanges of c¢-mails on the
substance. which were responded to and fully taken into account in the
assessment of the case. At this point. shortly before the one-vear deadline
clapsed on 30 January 2003, the complainant was accordingly fully aware of
the status of the investigation since it was made clear that the additional
mformation EENA had just supplied would be taken up and analysed as part of
the wider investigation. By letter of 25 May 2005, the Commission informed
the complainant that it continued to deal with EENA's complaints and that the
College of Commissioners had, at its meeting on 16 March 2005, requested
additional information in order to decide on the outcome of the complaints. The
administrative letters. which were sent to the Member States on 20 June 2003,
focussed on issues directly related to the complaints and on which the College
of Commissioners still needed clarifications.

The Commission argued that at no point afler the expiry of the one-year
deadline did the complainant request information from the Commission as to
the status of EENA's complaints. While not explicitly mentioned in the English
version of the Commission Communication, m most other language versions
Article 8 requires the Commission to inform the complainant in writing only at
his or her request. In any event, the complainant was, overall, adequately
informed as to the status of EENA's complaints, as there were extensive
exchanges on the substance.

The complainant did not submit observations on the Commission's opinion.
However. in his comments on the Commission's reply to the Ombudsman's
request for further information. the complainant argued that, on 18 November
2004, the Commission had stated that the analysis was ongoing and referred to
a working document from the Cocom, which. however, was of no use.
Furthermore, when attending the second Euwropean 112 Conference in
December 2004, the Commission officials did not present any information that
contained an explanation of, or a link to, EENA's complaints. In spite of the
numerous exchanges of letters and e-mails with the Commission, pertinent



























